
 

An Analysis of the Proposed SECURE Act Regulations 
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On December 20, 2019, the “Setting Every Community Up for Retirement Enhancement Act of 2019,” 

known as the SECURE Act (“SECURE”), was signed into law.  Most estate planners know SECURE made 

significant changes to the rules regarding treatment of designated beneficiaries of IRAs and qualified 

retirement plans (referred to collectively as "retirement benefits"), including creating a new class of 

beneficiaries known as “eligible designated beneficiaries” and relegating all non-eligible designated 

beneficiaries to a 10-year payout period instead of the life expectancy payout previously available to 

designated beneficiaries.  However, many questions remained that planners hoped would be addressed 

by regulations.  Treasury released Proposed Regulations on February 23, 2022, and they are a bit of a 

mixed bag – providing some helpful, clear guidance on a variety of issues raised by the language of 

SECURE, but also raising more questions and creating potential confusion in some areas.  It seems 

appropriate to mention that, unlike final or temporary regulations, proposed regulations do not have 

the force of law and cannot be relied upon by taxpayers. 

From a timing standpoint, it is unclear when final Regulations will be released.  Comments on the 

Proposed Regulations are being accepted, and a hearing has been scheduled for June 15, 2022.  As 

written, the Proposed Regulations are effective as of January 1, 2022 (with special rules for decedents 

dying prior to that date that are not covered here), but that effective date and other provisions could 

differ in the final Regulations.   

The following analysis is based on a thorough review of the Proposed Regulations and relevant 

commentary.  However, given that there are some aspects of the Proposed Regulations that seem to 

leave room for different interpretations, readers should use this summary as a guide only, and are 

encouraged to form their own interpretation of the Proposed Regulations after reviewing them.   

Definitions and Terminology Changes 

As mentioned above, SECURE added a new class of beneficiaries known as “eligible designated 

beneficiaries” (“EDBs”).  EDBs include the surviving spouse of the Participant2, a minor child of the 

Participant until the child reaches the age of majority, disabled individuals, chronically ill individuals, and 

persons not more than 10 years younger than the Participant.  The Proposed Regulations clarify certain 

definitions relevant to EDBs.   

Definition of “Age of Majority” 

Under SECURE, a child of the Participant who, as of the date of the Participant's death, has not reached 

the age of majority is an EDB.  To define “age of majority,” SECURE cross-referenced Section 

401(a)(9)(F), in existence prior to SECURE, which in turn refers to the Regulations for that Section, but 

 
1 The authors would like to thank Jonathan G. Blattmachr, Editor in Chief of InterActive Legal, for his input and 
review of this article. 
2 We use the term Participant to identify the person who is the original participant of the qualified plan or owner 
of the individual retirement account and whose income was used to fund the plan.  
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the Regulations do not specifically define the age of majority3.  The Proposed Regulations clarify that the 

age of majority, for purposes of determining whether a child is an EDB, is 21 years of age.4   

Definition of Disability; Proof of Disabled or Chronically Ill Status 

The Proposed Regulations confirm that the date for determining whether an individual is disabled is the 

date of the Participant's death.  Beneficiaries who become disabled after the date of the Participant's 

death are not considered “disabled” for purposes of determining whether the beneficiary is an EDB.5  

There is a safe harbor for determining disability, based on a comparable determination by the Social 

Security Administration6, and a new standard for determining disability if the beneficiary is age 18 or 

younger.7  The definition of “chronically ill” in the Proposed Regulations requires (1) that the person be 

chronically ill within the meaning of Section 7702B(c)(2) and (2) a certification from a licensed health 

care practitioner stating certain facts set forth in the Proposed Regulations.8 

In addition, there are documentation requirements for proving that a beneficiary is disabled or 

chronically ill9, including that beneficiaries who are chronically ill or disabled and fall under another EDB 

category (e.g., a minor child or surviving spouse) must meet the documentation requirements in order 

to also be treated as chronically ill or disabled.10  This is most important for minor children who are 

chronically ill or disabled, as their EDB status otherwise would end at age 21. 

Applicable Distribution Period Replaced by “Applicable Denominator” 

The term “applicable distribution period,” currently used in the Regulations in connection with 

determining Required Minimum Distributions (“RMDs”), is replaced, under the Proposed Regulations, 

with the term "applicable denominator."  This is because under SECURE, the denominator used in 

determining RMDs is no longer synonymous with the period for distribution, as further discussed below.  

Calculating RMDs After Death 

The Proposed Regulations incorporate the new term, “applicable denominator” (“AD”) into the 

computation of RMDs, providing that in general, RMDs are calculated by dividing the account balance 

(as defined in the Proposed Regulations) by the AD.11  New rules are included for determining RMDs, 

and differ based on whether the Participant died prior to, or on or after, the Participant's required 

beginning date (“RBD”).  

Note:  The period specified in the AD rules is not necessarily the same as the period over which the 

plan assets must be distributed.  For example, the 5-year rule (if there is no designated beneficiary) or 

 
3 The Regulations relating to 401(a)(9)(F) do provide an exception for a child who has not completed a specified 
course of education and is under the age of 26.  The Proposed Regulations would “grandfather” in any plans that 
included that exception as part of the definition of "age of majority" prior to the effective date of the Proposed 
Regulations.   
4 Prop. Reg. § 1.401(a)(9)-4(e)(3). 
5 Prop. Reg. § 1.401(a)(9)-4(e)(9)(iii) (example 3). 
6 Prop. Reg. § 1.401(a)(9)-4(e)(4)(iv). 
7 Prop. Reg. § 1.401(a)(9)-4(e)(4)(iii). 
8 Prop. Reg. §1.401(a)(9)-4(e)(5). 
9 Prop. Reg. § 1.401(a)(9)-4(e)(7). 
10 Prop. Reg. § 1.401(a)(9)-4(e)(9)(i) and (ii) (examples 1 and 2). 
11 Prop. Reg. § 1.401(a)(9)-5(a)(1). 
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10-year rule (if there is a designated beneficiary who is not an EDB) may still require distribution by the 

end of the applicable 5 or 10-year period, regardless of the AD used in calculating RMDs.12  Depending 

on the situation, the AD could be the life expectancy of the Participant, the life expectancy of the EDB, if 

there is one, or the life expectancy of a non-EDB designated beneficiary.  The Proposed Regulations 

provide that if the Participant died after the RBD and the beneficiary is not an EDB, annual RMDs are 

required during the 5 or 10-year period, with a "balloon" payment of the remaining plan assets at the 

end of the period.13  However, if the Participant died prior to the RBD and the beneficiary is not an EDB, 

RMDs are not required during the 5 or 10-year period, and the entire amount of the plan assets can be 

distributed as a balloon payment at the end of the period.14  In addition, if the Participant died after the 

RBD and the beneficiary is older than the Participant (in which case the beneficiary would be an EDB), 

the Proposed Regulations provide that the plan assets must be distributed by the end of the 

beneficiary's life expectancy, even though the AD is the Participant's life expectancy.15  

The chart below is designed to show whether RMDs are required, and if so, what the AD is for 

computing them.  The abbreviations “LE” and “DB” refer to life expectancy and designated beneficiary, 

respectively.   The chart applies to individuals who are named as the outright beneficiaries of plan 

assets, as well as individuals who are beneficiaries of "see-through trusts" (discussed below).  

References to the end of the 5th or 10th year mean the end of the 5th or 10th calendar year following the 

year of the Participant’s death. 

  

 
12 See Prop. Reg. § 1.401(a)(9)-5(e). 
13 See Prop. Reg. § 1.401(a)(9)-5(d)(1)(i) ("The requirement to take an annual distribution … applies for distribution 
calendar years up to and including the calendar year that includes the beneficiary's date of death."); see also Prop. 
Reg. Summary Section E(3)(a). 
14 See Prop. Reg. § 1.401(a)(9)-3(c); see also Prop. Reg. Summary Section C. 
15 See footnote 18, infra. 
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Beneficiary Participant Death Before RBD Participant Death After RBD 

EBD (Life Expectancy Payout) 
 
 
1.  Spouse 
2.  Minor Child of Participant 
 
 
 
 
 
 
3.  Disabled/Chronically Ill 
4.  Person Not More than 10 
Years Younger 

Applicable 
Denominator 

Annual RMD 
Required? 

 

Spouse’s LE Yes 

Child’s LE Yes during 
minority and 
10 year 
period after 
reaching 
majority 

EDB’s LE Yes 

EDBs LE Yes 

  
 

Applicable 
Denominator 

Annual RMD 
Required? 

 

Spouse’s LE Yes 

Child’s LE Yes during 
minority and 
10 year 
period after 
reaching 
majority 

EDB’s LE Yes 

EDB’s LE Yes16 
 

DB (10 Year Rule) 
 
 
 
 

Applicable 
Denominator 

Annual RMDs 
Required? 

Not 
applicable 

No – Full 
withdrawal 
by end of the 
10th year 

 

Applicable 
Denominator 

Annual RMDs 
Required? 

DB's LE Yes, with full 
withdrawal 
by end of the 
10th year 

 

No DB (5 Year Rule) Applicable 
Denominator 

Annual RMDs 
Required? 

Not 
applicable 

No – Full 
withdrawal 
by end of the 
5th year 

 

Applicable 
Denominator 

Annual RMDs 
Required? 

Participant’s 
LE 

Yes, with full 
withdrawal 
by end of the 
5th year 

 

    

Determining Applicable Denominator for Multiple Beneficiaries 

If the Participant has more than one designated beneficiary, the Proposed Regulations state that the 

applicable denominator is determined by reference to the oldest designated beneficiary.17  That rule 

would also apply to a see-through trust with multiple designated beneficiaries (although some 

beneficiaries can be disregarded, as discussed below).  The Proposed Regulations also include an express 

exception for a "type II applicable multi-beneficiary trust" (discussed below), stating that only the 

beneficiaries who are chronically ill or disabled are taken into account when determining the oldest 

designated beneficiary.18 

 

 

 
16 Prop. Reg. § 1.401(a)(9)-5(d)(1)(ii)(B).  Also note the special rule in Prop. Reg. §1.401(a)(9)-4(e)(5), which 
shortens the payout period in situations where the beneficiary was older than the Participant.  In that case, the 
Participant’s life expectancy is used to calculate the RMDs, but the plan assets must be fully distributed by the end 
of the beneficiary’s life expectancy. 
17 Prop. Reg. § 1.401(a)(9)-5(f)(1)(i). 
18 Prop. Reg. § 1.401(a)(9)-5(f)(1)(ii). 
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Trust Rules and Changes 

Identifying the “designated beneficiary” if the named beneficiary is a trust created by the Participant has 

been a challenge for some time.  The Proposed Regulations introduce a number of changes and new 

rules relating to the treatment of "see-through trusts."  This term, which is not currently used in the 

Regulations, is defined in the Proposed Regulations19 and refers to one of two types of trusts:  Conduit 

Trusts and Accumulation Trusts.20  A Conduit Trust is defined as a trust that requires all distributions to 

the trust from the Participant's retirement plan be paid "directly to, or for the benefit of, specified 

beneficiaries" upon receipt by the trustee.21 An Accumulation Trust is defined as any trust that is not a 

Conduit Trust.22 

The basic requirements for a see-through trust are generally the same under the Proposed Regulations 

and current Regulations.  The most relevant requirement is that the beneficiaries of the trust's interest 

in the Participant's retirement plan must be identifiable (within the meaning of the Proposed 

Regulations) from the trust instrument. 

However, it would no longer be necessary to identify the beneficiary with the shortest life expectancy, 

as is required under the existing Regulations.23  Nonetheless, for trusts with multiple beneficiaries, the 

life expectancy of the oldest beneficiary remains important for calculating RMDs. 

Identifiable Beneficiaries 

Under the Proposed Regulations, beneficiaries are identifiable if it is possible to identify each person 

designated by the Participant as eligible to receive a portion of the Participant's interest in the plan 

through the trust.24  A trust will not fail to have identifiable beneficiaries merely because (a) the trust 

names a class of beneficiaries (e.g., the Participant's grandchildren) which is subject to expansion (e.g., 

by birth of a new grandchild), or (b) an individual has a power of appointment with respect to a portion 

of the Participant's interest in the plan held by the trust.25   

The see-through trust provisions under the Proposed Regulations provide the following rules regarding 

which trust beneficiaries are treated as beneficiaries of the Participant's retirement plan: 

1.  A trust beneficiary will be treated as a beneficiary of the Participant's retirement plan if: 

a. The beneficiary's interest in the trust is (i) not contingent on or delayed until the death 

of another trust beneficiary (referred to herein as a "primary beneficiary"), and (ii) such 

 
19 Prop. Reg. § 1.401(a)(9)-4(f)(1)(i). 
20 Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii).  The current Regulations include examples of what are commonly referred to 
by estate planners as "conduit" and "accumulation" trusts but do not define those terms. 
21 Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii)(A).  The Proposed Regulations also expressly state that a trust will not fail to be 
treated as a Conduit Trust merely because the terms of the trust do not require the trustee to continue to pass 
plan distributions directly to the beneficiaries following the death of the primary beneficiary (as defined later in 
this note).  Prop. Reg. § 1.401(a)(9)-4(f)(3)(iii). 
22 Prop. Reg. § 1.401(a)(9)-4(f)(1)(ii)(B). 
23 Treas. Reg. § 1.401(a)(9)-4, A-5(c), referring to § 1.401(a)(9)-5, A-7 (a)(1). 
24 Prop. Reg. § 1.401(a)(9)-4(f)(5)(i). 
25 Prop. Reg. § 1.401(a)(9)-4(f)(5)(ii)(A). 



 

6 

primary beneficiary survived (and is not treated as having predeceased) the 

Participant.26 

b. The beneficiary is a remainder beneficiary of an Accumulation Trust, and could receive 

amounts distributed from the retirement plan to the trust which were not distributed to 

a primary beneficiary who survived (or is not treated as having predeceased) the 

Participant, but not if the beneficiary could only receive such amounts on the death of 

another remainder beneficiary who survived (or is not treated as having predeceased) 

the Participant (referred to herein as a "primary remainder beneficiary"), except as 

described in item 3 below.27 

2. A trust beneficiary will be disregarded (i.e., not treated as a beneficiary of the Participant's 

retirement plan) if: 

a. The beneficiary's interest only takes effect on the death of a primary beneficiary of a 

conduit trust who survived (and is not treated as having predeceased) the Participant.28 

b. The beneficiary is a remainder beneficiary of an Accumulation Trust and could only 

receive amounts distributed from the retirement plan to the trust on the death of a 

primary remainder beneficiary who survived (and is not treated as having predeceased) 

the Participant (referred to herein as a "secondary remainder beneficiary").29   

An example may help to understand the rules and exceptions described in items 1 and 2, above.  

Assume a trust provides for income and/or principal distributions to a beneficiary (“B”) and, on 

B’s death, the remainder to the Participant's mother if living, and if not, to B's descendants.  The 

Participant dies survived by B, her mother and two grandchildren.  The primary beneficiary is B 

and the primary remainderman is the Participant's mother.  Both of them are considered to be 

the Participant's designated beneficiaries.  The grandchildren, however, are disregarded 

because their interest is contingent on surviving the Participant's mother.  (Note that this 

arrangement would cause the mother's life expectancy to be the AD.  When there are multiple 

beneficiaries, the life expectancy of the oldest beneficiary is used.)30  Alternatively, assume the 

trust provides for income and/or principal distributions to B and B’s children during B’s lifetime, 

with the remainder distributable at B’s death to B's descendants.  B and all of B’s children count 

as primary beneficiaries because their interest in the trust is not contingent or delayed until the 

death of another trust beneficiary.  B’s children are also primary remainder beneficiaries, as are 

B's grandchildren, because they can receive amounts not distributed to a primary beneficiary.  

Therefore, neither B nor any of B’s children or grandchildren can be disregarded.  

 
26 Prop. Reg. § 1.401(a)(9)-4(f)(3)(i)(A). 
27 Prop. Reg. § 1.401(a)(9)-4(f)(3)(i)(B) and (ii)(A). 
28 The beneficiary described in this paragraph is not included in the description of beneficiaries expressly 
disregarded under the Proposed Regulations.  Rather, this type of beneficiary does not fall within the description 
of trust beneficiaries who are regarded as beneficiaries of the retirement plan, and accordingly is disregarded by 
logical inference.  This is further supported by Prop. Reg. § 1.401(a)(9)-4(f)(6)(i) (example 1). 
29 Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(A). 
30 Also note that if the mother had not survived, the grandchildren would count in determining the beneficiaries of 
the trust. 
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3. The Proposed Regulations include a special exception for what is referred to herein as a 

“Minor’s Accumulation Trust,” which allows the remainder beneficiaries to be disregarded in 

certain trusts for the benefit of minors.  If the trust requires that all amounts paid from the 

retirement plan to the trust be fully distributed to the primary beneficiary by the end of the 10th 

calendar year following the calendar year in which the primary beneficiary reaches majority, 

then the remainder beneficiaries can be disregarded, so long as they are only eligible to receive 

amounts distributed from the retirement plan to the trust in the event of the death of the 

primary beneficiary before all such plan distributions are paid to the primary beneficiary.31  

Importantly, this exception for the Minor's Accumulation Trust is applicable to any minor, not 

just a minor child of the Participant.   

Participant’s Minor Child as EDB 

One significant provision of the Proposed Regulations permits EDB treatment for the beneficiaries of an 

Accumulation Trust where one of the beneficiaries eligible to receive plan distributions payable to the 

trust is a minor child of the Participant.  In that case, the Participant is treated as having an EDB, even if 

the trust permits plan distributions to be paid to other trust beneficiaries who are not EDBs (this is an 

exception to the normal rule that one non-EDB beneficiary spoils it for everyone).32  The EDB status will 

end when the minor child reaches age 21, and the plan must be fully distributed 10 years after that date 

(although annual RMDs are required during that 10-year period if the Participant died on or after his/her 

RBD).  Unlike the Minor's Accumulation Trust described above, however, the plan assets may stay in 

trust after complete distribution from the plan at the end of the 10-year period.  This is a significant 

deviation from many practitioners' interpretation of SECURE, but one that allows planning opportunities 

for clients with minor children by permitting a longer period for RMDs and continued tax-free 

compounding in the plan (as well as continued creditor protection in the Accumulation Trust). 

Charity as Beneficiary.   

The Proposed Regulations make it clear that a charity will be disregarded for purposes of determining 

beneficiaries of the retirement plan if the charity is a secondary remainder beneficiary of an 

Accumulation Trust.33  Whether the charity is a secondary remainder beneficiary will depend on the 

terms of the trust and the order of deaths of other beneficiaries. 

Powers of Appointment; Additional Beneficiaries; Modifications/Decanting 

The Proposed Regulations provide new rules relating to powers of appointment.  If, by September 30 of 

the year following the year of the Participant's death (the “Beneficiary Finalization Date”) a power of 

appointment is: 

(a) exercised in favor of one or more identifiable beneficiaries, then only those individuals in 

whose favor the power was exercised are treated as beneficiaries; or  

(b) restricted by the powerholder so that the objects of the power are one or more identifiable 

beneficiaries (presumably a narrower class than the original objects of the power), then only those 

individuals in whose favor the power could be exercised at a later date are taken into account when 

 
31 Prop. Reg. § 1.401(a)(9)-4(f)(3)(ii)(B). 
32 Prop. Reg. § 1.401(a)(9)-4(e)(2)(ii). 
33 Prop. Reg. § 1.401(a)(9)-4(f)(6)(ii)(C) (example 2). 
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determining the beneficiaries of retirement benefits payable to the trust, ignoring the takers in default 

of the power’s exercise.34   

This second prong seems to produce an odd result by allowing a powerholder to restrict the 

exercise of the power to more "favorable" beneficiaries, potentially allowing for a longer distribution 

period, even though the power may never be exercised in favor of those beneficiaries.  It is unclear 

whether such an anomalous result was intended, and it may be clarified in the final Regulations.   

If a power of appointment is not exercised or restricted by the Beneficiary Finalization Date, the takers 

in default of exercise of the power are treated as beneficiaries, even if the power is later exercised.  

(Note that this means the person in whose favor the power is later exercised and the takers in default of 

exercise are treated as beneficiaries at the time of exercise.)35   

In addition, the Proposed Regulations provide new rules regarding additions to the class of trust 

beneficiaries.  If a beneficiary is added after the Beneficiary Finalization Date, including by exercise of a 

power of appointment, that beneficiary will be considered for purposes of determining whether there is 

a beneficiary who is not a designated beneficiary (i.e., because the added beneficiary is not an 

individual) and for purposes of the rules relating to multiple beneficiaries, most importantly for 

purposes of determining whether all beneficiaries are EDBs and for purposes of determining the oldest 

designated beneficiary.36  The consequences of adding a beneficiary after the Beneficiary Finalization 

Date depend on the identity of the added beneficiary, but could include acceleration of payments. 

If state law permits trust modification, by judicial reformation, decanting, or otherwise, which 

modification could result in a change in trust beneficiaries, the Proposed Regulations state that the trust 

will not fail to satisfy the identifiable beneficiary requirement for that reason alone.  The Proposed 

Regulations also state that if a beneficiary is removed through such a modification by the Beneficiary 

Finalization Date, that removed beneficiary will be disregarded as a beneficiary of the trust for purposes 

of determining the beneficiaries of the retirement plan. 

Applicable Multi-Beneficiary Trusts 

SECURE added to Section 401(a)(9) the concept of an "applicable multi-beneficiary trust."  This concept 

provides two mechanisms for an Accumulation Trust with multiple beneficiaries, one or more of whom 

is chronically ill or disabled, to be treated as a trust for the benefit of the chronically ill or disabled 

beneficiary only, enabling that person, an EDB, to be treated as the sole beneficiary of a retirement plan 

payable to the trust, thus making the plan eligible for RMDs over the life expectancy of the EDB.37  The 

Proposed Regulations identify these two mechanisms as "type I" and “type II” applicable multi-

beneficiary trusts.38  A type I trust divides immediately on the Participant's death into separate trusts for 

each beneficiary, allowing a disabled or chronically ill individual to be the sole beneficiary of the trust.39  

A type II trust is one that continues to have multiple beneficiaries, but provides that the disabled or 

chronically ill beneficiaries are the only beneficiaries eligible to receive distributions from the 

 
34 Prop. Reg. §§ 1.401(a)(9)-4(f)(5)(ii)(A); and 1.401(a)(9)-4(f)(6)(iv) (example 4). 
35 Prop. Reg. §§ 1.401(a)(9)-4(f)(5)(ii)(A); and 1.401(a)(9)-4(f)(6)(iv) (example 5). 
36 Prop. Reg. § 1.401(a)(9)-4(f)(5)(iv). 
37 See I.R.C. § 401(a)(9)(H)(v).   
38 Prop. Reg. § 1.401(a)(9)-4(g)(1)(ii)(2) and (3). 
39 Prop. Reg. § 1.401(a)(9)-4(g)(1)(ii)(2). 
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Participant's plan interest until the death of the last to die of those beneficiaries.40  For a type II 

applicable multi-beneficiary trust, the inclusion of non-EDB beneficiaries (which normally would 

disqualify the trust from EDB treatment) does not change the status of the disabled or chronically ill 

beneficiaries as EDBs.41 

The Proposed Regulations clarify that one of the separate trusts created from a type I trust can be a type 

II trust.  In addition, Treasury is requesting comments regarding whether applicable law would allow a 

beneficiary's interest in a trust to terminate if it otherwise would cause the beneficiary to not be eligible 

for means-tested benefits. 

Distribution on Death of Beneficiary of Participant Who Died Pre-SECURE 

The Proposed Regulations include rules regarding the application of SECURE upon the death of a 

beneficiary of a plan where the Participant died prior to the effective date of SECURE.42  The Proposed 

Regulations make it clear that because, under SECURE, the beneficiary of the pre-SECURE deceased 

Participant is treated as an EDB, the rules regarding distribution following the death of an EDB apply.43  

In most instances, this means that on the death of a beneficiary who took an interest in a retirement 

plan prior to SECURE’s effective date, the remaining plan assets must be distributed under the 10-year 

rule.  For a see-through trust that took an interest in a retirement plan due to the death of a Participant 

prior to SECURE's effective date, SECURE's rules applicable on the death of an EDB will apply on the 

death of the oldest designated beneficiary with respect to the trust's interest in the plan.44 

What Should Estate Planners Do Now? 

While the Proposed Regulations do not have the force of law, they do provide insight into how the 

Internal Revenue Service may intend to interpret SECURE itself.  For estate planners, it will be difficult to 

know what changes, if any, should be made to existing and new client documents because further 

changes could be forthcoming.  There is no single solution to this dilemma, and each attorney will have 

to decide the best course of action, taking into account the language previously used in the attorney's 

documents and the assessment of potential risk to clients of revising or not revising documents as we 

await final regulations.  The following discussion offers some points to consider in making this decision, 

though the reader should be cautioned this is not a comprehensive list of the variables at play. 

As noted, the Proposed Regulations introduce the concept of the "applicable denominator" in 

calculating RMDs.  This could pose an issue in see-through trusts that specifically reference the 

computation of RMDs set forth in the current regulations.  Similarly, language that expressly directs 

trustees to wait until the end of the 10-year period to make withdrawals from the retirement plan could 

prove problematic if the final regulations require RMDs during the 10-year period if the Participant dies 

on or after the RBD, as seems to be the case in the Proposed Regulations.  The introduction of the 

"applicable denominator" and the requirement for distributions during the 10-year period (if the 

 
40 Prop. Reg. § 1.401(a)(9)-4(g)(1)(ii)(3). 
41 Prop. Reg. § 1. 401(a)(9)-4(g)(3)(ii). 
42 For most retirement plans, the effective date is January 1, 2020.  Government plans and certain plans subject to 
collective bargaining agreements have a delayed effective date of January 1, 2022.  See Prop. Reg. § 1.401(a)(9)-
1(B)(2). 
43 See Prop. Reg. § 1.401(a)(9)-1(b)(2)(iii). 
44 See Prop. Reg. § 1.401(a)(9)-1(b)(3)(iv), example 4. 
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Participant died on or after the beginning date) were a surprise to most estate planners who had studied 

SECURE.  Accordingly, it is possible that even well-drafted documents could run afoul of the RMD rules if 

these sections of the Proposed Regulations are promulgated.  However, documents that were drafted to 

take a more conservative approach, by simply requiring the trustee to take RMDs without specifically 

defining how they are calculated, may not require revisions in the near-term, at least while we await the 

final regulations. 

There are a few changes in the Proposed Regulations that, if included in final regulations, would 

potentially allow more flexibility in drafting see-through trusts.  First, the Proposed Regulations allow for 

charities to be disregarded in certain accumulation trusts.  This expands upon the current rules, which 

most estate planners have interpreted as eliminating possible distributions to non-individual 

beneficiaries in nearly all circumstances, and may allow more flexibility for clients who wish to name a 

charity as a "taker in default" in the event there is no individual beneficiary living during the trust term.  

In addition, the new Minor's Accumulation Trust would provide additional options when planning for 

minor children, or even other minor beneficiaries.  The Proposed Regulations also indicate that a 

conduit trust may have multiple conduit beneficiaries, a concept which has been a point of contention 

under the current rules. 

Conclusion 

The Proposed Regulations, complex as they may be, should be required reading for all estate planners 

dealing with retirement benefits.  The authors believe it is best to take a conservative approach in 

advising clients and revising documents to reflect the new interpretation of SECURE and other rules 

relating to retirement benefits, given the uncertainty about how the final regulations will read.  

However, a thorough review of the Proposed Regulations alongside the relevant sections of the current 

Code and Regulations will help to inform  practitioners about revisions that may be required to clients' 

estate plans, and allow an informed decision about the prudent timing of those revisions. 


